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Mr. JENNER, from the Committee on Rules and Administration, sub- 
mitted the following 


REPORT 


(To accompany 8. Res. 203] 


together with the 


INDIVIDUAL VIEWS OF MR. BENTON, MR. LODGE, AND 
MR. HENDRICKSON 


The Committee on Rules and Administration, to whom was referred 
the resolution (S. Res. 203) amending the cloture rule with respect to 
the number required for adoption of a cloture motion, having con- 
sidered same, report favorably thereon, with an amendment, and 
recommend that the resolution, as amended, be agreed to by the 
Senate. _ 

This resolution, if adopted, will change the present rule XXII 
the Senate in two respects: 

(2) By lengthening the time limit existing between the filing of : 
cloture motion and the vote thereon from one to five inteirieaitiae 
calendar days; and 

(b) By providing that cloture may hereafter be invoked by two- 
thirds of those Senators present and voting instead of two-thirds of 
the Senators duly chosen and sworn. 

Subsection 3 of the present rule X XIT has been left unaltered. 

Rule XXII, subsection 2, showing present language to be stricken 
by the provisions of this resolution (in brackets), and proposed 
language to be inserted (in italics) is as follows: 

2. Notwithstanding the provisions of rule III or rule VI or any other rule of 
the Senate, except subsection 3 of rule XXII, at any time a motion signed by 
sixteen Senators, to bring to a close the debate upon any measure, motion, or 
other matter pending before the Senate, or the unfinished business, is presented 
to the Senate, the Presiding Officer shall at once state the motion to the Senate. 
and one hour after the Senate meets on the fifth following calendar day but one, 
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he shall lay the motion before the Senate and direct that the Secretary call the 
roll, and, upon the ascertainment that a quorum is present, the Presiding Officer 
shall, without debate, submit to the Sefiate by a yea-and-nay vote the question: 

‘Is it the sense of the Senate that the debate shall be brought to a close?” 

And if that question shall be decided in the affirmative by two-thirds of the 
Senators [duly chosen and sworn] present and voting, then said measure, motion, 
or other matter pending before the ir or the unfinished business, shall be the 
unfinished business to the exclusion of all other business until disposed of. 

Thereafter no Senator shall be entitled to speak in all more than one hour on 
the measure, motion, or other matter pending before the Senate, or the unfinished 
business, the amendments thereto, and motions affecting the same, and it shall 
be the duty of the Presiding Officer to keep the time of each Senator who speaks. 
Except by unanimous consent, no amendment shall be in order after the vote to 
bring the debate to a close, unless the same has been presented and read prior to 
that time. No dilatory motion, or dilatory amendment, or amendment not 
germane shall be in order. Points of order, including questions of relevancy, 
and appeals from the decision of the Presiding Officer, shall be decided without 
debate. 

Your committee recommends the foregoing changes in subsection 2, 
rule XXII for what it believes to be fair and adequate reasons. 

As a practical matter there should be no great objection to a 
modification of rule XXII to provide for cloture by a vote of two- 
thirds of the Senators present and voting, provided ample time is 
provided for every Member of the Senate to be put on notice and have 
opportunity to be present when a vote occurs upon a cloture motion. 

As the Members of the Senate so well know, official life takes on a 
new acceleration in proportion as additional duties and responsibilities 
are placed upon Members of the Senate. More and more time must 
be devoted to a return to home constituencies to appear before meet- 
ings and to bring first-hand information back concerning the operations 
of government. 

Then, too, a Member of the Senate not only serves a constituency 
but the whole country as well, and there are constant demands upon 
his time to come to different States to address meetings and attend 
conferences of all kinds. 

Under these circumstances, sufficient time must be allowed for a 
Member who may be away from Washington to be put on notice 
and have opportunity under available conditions to return to the 
Senate for a vote on cloture. As the rule now stands, he would have 
48 hours at the most to return to the Capitol. If an extreme case is 
taken, a Member attending a conference or making a speech on the 
Pacific coast must take into account the hazards of weather in de- 
termining transportation time from the moment he is notified of the 
date for a vote on cloture until he can return. 

As a practical approach we believe that it should be the. fifth 
calendar day but one after notice has been given that a vote will be 
taken to close debate on any proposition which may be pending before 
the Senate. That period of.time under any circumstances should be 
sufficient for any Member to be put on notice and have full opportunity 
to return to the Senate in time for a vote. 

The change amending the two-thirds provision of the present 
cloture rule is also, we believe, in the best interests of orderly debate 
and in conformity with the existing constitutional traditions of this 
country. Because the Constitution does, in a number of instances, 
require a two-thirds majority, to impose limited debate upon the 
Senate by the same ratio would not appear to be an uncommon pro- 
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cedure. A two-thirds majority, in fact, of those present and voting 
was an original concept of the first cloture rule adopted in 1917. 

The instances in which the Constitution calls for a two-thirds vote 
may be briefly stated as follows: 

No person shall be convicted on impeachment without the con- 
currence of two-thirds of the Senators present (art. I, sec. 3). 

Each House, with the concurrence of two-thirds, may expel a 
Member (art. I, sec. 5). 

A bill returned by the President with his objections may be 
repassed by each House by a vote of two-thirds (art. I, sec. 7). 

The President shall have power, by and with the advice and 
consent of the Senate, to make treaties, provided two-thirds of 
the Senators present concur (art. II, sec. 2). 

Congress shall call a convention for proposing amendments to 
the Constitution on the application of two-thirds of the legisla- 
tures of the several States (art. V). 

Congress shall propose amendments to the Constitution when- 
ever two-thirds of both Houses shall deem it necessary (art. V). 

When the choice of a President shall devolve upon the House of 
Representatives, a quorum shall consist of a Member or Members 
from two-thirds of the various States of the Union (amendment 
12). 

A quorum of the Senate, when choosing a Vice President, shall 
consist of two-thirds of the whole number of Senators (amend- 
ment 12). 

The Constitution, therefore, does not recognize a right of the major- 
ity to control in all cases. 

Two other advantages are also inherent in the recommended change 
of the two-thirds ratio by this resolution. First, it would no longer 
be necessary for 64 Senators to be present in order to impose cloture 
upon the Senate. At times the presence of 64 Senators is a physical 
impossibility. In some cases the absentees on a cloture vote would, 
by their very absence, be able to inflict their negative will upon the 
Senate. On cloture votes in the Senate since 1917 the average number 
of absentees has been 12. 

The second advantage is that a minimum of 33 Senators only would 
‘be needed hereafter to bring debate to a close, assuming the presence 
of a bare quorum of 49 Senators. The number 33 is much less than 
a constitutional majority (49) of the Senate and not much more than 
a majority of a quorum (25). As a practical operation, however, 
cloture, if invoked, would receive a much larger vote than a minimum 
of 33. Past experience indicates the presence of a larger number of 
Senators on dak occasions. The average attendance on cloture votes 
in the Senate during 1917-49 was 84. ‘Two-thirds of 84 is 56, so it is 
not likely, if Senate Resolution 203 is adopted, that as few as 33 
Senators would succeed in bringing debate to a close. In fact, by 
giving all Senators at least 5 days to return to Washington, there could 
be assured a representative number present to make any cloture mo- 
tion effective and procedurally fair once it is submitted for the affirma- 
tion of two-thirds of those present and voting. 

Senate Resolution 203 was introduced by Senator Wherry on Sep- 
tember 10, 1951, and was one of four considered by the full Rules 
and Administration Committee in hearings held on October 2, 3, 9, 
and 23, 1951. These hearings, as a matter of fact, were the most 
extensive of any cloture hearings in the past, with 25 witnesses ap- 
pearing to testify and 8 persons presenting statements for the record. 








4 AMENDING THE SENATE CLOTURE RULE 





It should be added here that they were begun at the insistence and 
upon a motion made by the late Senator Kenneth Wherry of Nebraska. 
It is not without good reason, therefore, that the full Committee on 
Rules and Administration voted to take up Senator Wherry’s resolu- 
tion with the hope that it would become the rule of the Senate. 

[he other resolutions considered at these hearings by the com- 
mittee (S. Res. 41, S. Res. 52, and 8S. Res. 105) were more liberal in 
their voting requirements for cloture in that all three provided for 
either a simple majority or a constitutional majority to bring about 
cloture adoption. Testimony was received upon all these resolutions 
and all were submitted for consideration in the full Rules and Adminis- 
tration Committee on January 29, 1952, along with Senate Resolu- 
tion 203. 

In voting down Senate Resolution 41, Senate Resolution 52, and 
Senate Resoluiion 105, your committee was of the conviction that a 
majority cloture rule would not afford a Senate minority the complete 
legislative protection it might need against an aggressive and im- 
patient majority. A majority knowing its power can sometimes 
become excessive in seeking its rights. On the other hand, the 
committee strongly felt that any issue which has the prominence and 
the importance to achieve the support of two-thirds of those Senators 
present could never, in itself, inflict a national injustice. 

Concerning majority rule, the chairman of the Rules and Admin- 
istration Committee, testifying before his own group on October 23, 
1951, said: 

I cannot follow a course of reasoning which insists that, because a majority 
of the American people may think they want a certain thing done at a certain 
time, their desire is the sole factor which is to determine whether there should be 
majority rule in the Senate. What a national majority wants done in a hurry 
may, for good reasons, be strongly opposed by a majority of the people in a 
number of States whose Senators speak for them. We are asked to forget and to 
ignore the fact that equality among all States was the basis upon which the Union 
was formed and is the primary reason for its continued existence for over a century 
and a half—longer without basie change than any other government in the world 
today. 

Any limitation on debate impairs the equal representation of the States in the 
Senate, but it is my belief that in actual practice more than a third of the Members 
of the body can be depended upon effectively to protect equality at all times as a 
working principle. A two-thirds majority, particularly when the division of 
opinion is not upon political lines, can be safely entrusted with the power to 
determine when debate shall be brought to a close. 

In the past there have been bitter controversies in the Senate where the votes 
were sharply divided by the middle aisle and like situations can again occur. To 
reduce the required vote to even a majority of the authorized membership of the 
Senate would enable * * * a majority of those present [to] choke off debate 
at its convenience or at its pleasure. In that event each State would, in effect, 
“be deprived of its equal suffrage in the Senate.” 

In his testimony at the hearings, Senator Richard B. Russell, 
United States Senator from Georgia, also pointed out that there have 
been many times when the majority, thinking itself right, was relent- 
less to act, even though it was at that time perhaps in the wrong and 
that history ultimately proved it to be wrong. On issues that are 
vital to the liberties of the American people, the Senate, functioning 
as a deliberative and unmolested body, will better serve the welfare of 
the people of the United States by shielding them from their own 
harmful intentions. 

This does not say that the constitutional guaranty of freedom of 
speech or the freedom of debate has not been abused. As Senator 
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Russell pointed out, however, the benefits that are derived from these 
freedoms often outweigh the abuses that are suffered as a result of 
their exercise. No advocated change certainly would suggest modi- 
fying freedom of debate or the freedom of speech because they had 
been abused. 

Senator Russell added: 

I have studied this question of the proposal to institute a more restrictive gag 
rule in the Senate. I once spent a couple of weeks in going back over the various 
occasions in the history of the Senate when these motions, these efforts, have been 
made to change the rules. I was interested to note two things: That almost 
always those who sought to change the rules to gag his adversary of the minority 
when he was in power became a great advocate of freedom of debate when he was 
translated from the majority to the minority. Further, almost invariably men 
who came to the Senate determined to change the Rules of the Senate, if they 
stayed there long enough, came to defend the rules. 

The question of limiting debate ia the Senate has had long consider- 
ation throughout the history of this Nation. The first Senate rules, 
adopted in 1789, ordered that the previous question having been 
moved and seconded, the main question must be put and if the nays 
by majority prevail, then the main question could not then be resolved 
by a vote. This procedure on the part of the early Senate was in 
accordance with previous parliamentary procedures dating back as 
early as 1604 in the British Parliament. One of our first parliamentary 
guides, Jefferson’s Manual, had a section which provided that any 
question having come before the House, a Member could move the 
previous question. If this motion carried by a majority vote, then 
the main question should be immediately put to a vote without 
further debate. 

When the Senate rules were modified, however, in 1806, all reference 
to the previous question was omitted. Between 1789 and 1806 it had 
been moved only four times and carried three. 

Despite many attempts thereafter to limit it, debate continued in 
the Senate without restriction by Senate rule until 1917. In that 
year, on March 4, President Woodrow Wilson, in his inaugural address, 
took cognizance of this senatorial right by saying that the Senate was 
the only legislative body in the world which could not act when the 
majority was ready. President Wilson, of course, was thinking of the 
filibuster which had sabotaged his armed ship bill in the Sixty-fourth 
Congress, and on the next day following his address he called the 
Senate into extraordinary session to reconsider its action on that 
question. 

Two days later, on March 7, 1917, Senator Martin, of Virginia, 
introduced a cloture resolution which, upon being reported, provided 
that two-thirds of the Senators present could, in ratifying a motion 
filed by 16 of their number, close debate on any pending measure. 
The resolution was agreed to in the Senate on March 8, 1917, by a 

vote o: 76 yeas to 3 nays. 

This became the well-known rule XXII. Since its adoption in 
1917 as a parliamentary method of the Senate and its amendment in 
1949, there have been 21 attempts to invoke cloture under it. Only 
four of these attempts succeeded, and all four of them occurred before 
1928. It'may be well to recall also that in three of those four suc- 
cessful attempts, a constitutional two-thirds of the Senate was ob- 
tained to limit debate even though such percentage was not required. 

In the intervening period between 1917 and 1949 several attempts 
were made to amend rule XXII. The chief criticism was directed 
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against interpretations of that part of it which provided that cloture 
motions filed under it could bring debate to a close only ‘upon any 
pending measure.’’ Decisions made by the Chair, that the cloture 
petition was applicable to the pending measure and not to motions 
to take up or to amend the Journal, served to reinforce the determina- 
tion of the critics of the rule to see that it was amended. Two 
important decisions by the Chair increased that determination, the 
first decision coming from the President pro tempore, Senator Mc- 
Kellar, of Tennessee, in the Seventy-ninth Congress, and the second 
from the President pro tempore, Senator Vandenberg, of Michigan, 
in the Eightieth Congress. The substance of their decisions was that 
the Senate must first have a pending measure as the unfinished 
business before it would be able to take the subsequent steps neces- 
sary to limit debate on such measure. Hence the Senate was not 
barred before 1949 from undertaking a filibuster on motions to take 
up a bill or to amend the Journal. 

One result of these decisions was to bring about a more intensive 
study of the whole cloture problem in the first session of the Eighty- 
first Congress. Five resolutions were introduced to amend the rule, 
all later undergoing public hearings in the Committee on Rules and 
Administration in January and February 1949. On February 17, 
1949, the committee reported one of the measures, the so-called Hay- 
den-Wherry resolution (S. Res. 15), which was designed to rationalize 
the cloture rule so that it would apply to any measure, motion, or 
matter pending before the Senate or the unfinished business. 

This resolution was debated off and on from February 28 until 
March 17, 1949. On that date a compromise amendment signed by 
42 Members of the Senate was submitted to the Senate as an amend- 
ment to Senate Resolution 15. This compromise kept the language 
of Senate Resolution 15 insofar as it applied to cloture being applicable 
to any measure, motion, or other matter pending before the Senate or 
the unfinished business. That part of the old rule, however, that 
cloture could be invoked by two-thirds of the Senators present and 
voting was changed to make it read ‘‘two-thirds of those Senators duly 
chosen and sworn.’”’ This compromise also added a subsection 3 to 
rule XXII which would thereafter make no cloture applicable to a 
motion to change the rules or to motions which may be brought up 
before 2 o’clock at the next session following adjournment of the Sen- 
ate. On a vote, the compromise was agreed to by a yea-and-nay 
vote of 63 to 23. 

This resolution (S. Res. 203) will restore the voting requirement of 
the original 1917 rule by providing that cloture hereafter may be 
ordered in the Senate by a vote of two-thirds of those Senators present 
and voting. The concept of requiring such a two-thirds vote lies well 
within the precedents of the Constitution; it is also the ratio first 
determined upon by those 76 Senators who made it the rule of the 
Senate in 1917. The constitutional requirement of equal suffrage 
in the Senate for all States should lead all Senators to support a 
measure which, more than any one method, will perpetuate that equal 
right in debate. 

For these reasons your committee feels that Senate Resolution 203 
is a fair and equitable change in the Senate rules and, accordingly, 
recommends that it be adopted. 











INDIVIDUAL VIEWS OF SENATOR LODGE 


I am unwilling to support Senate Resolution 203 as amended and 
reported by the committee because in my judgment it will make no 
practical difference insofar as the prevention of future filibusters is con- 
cerned. The threat of world communism makes it more vital than 
ever for the Senate to function effectively—notably, in the field of 
civil rights. Therefore, the need for effective cloture legislation is 
pressing and Senate Resolution 203 is a poor and inadequate answer 
to a very real demand. 

Henry Casor Lopes, Jr. 


os 
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INDIVIDUAL VIEWS OF MR. HENDRICKSON 


Four resolutions have been referred to the Committee on Rules and 
Administration to amend the cloture rule of the Senate. In common 
with the existing rule XXII, as amended in 1949, all these resolutions 
have the same objective: to place some effective limitation upon debate 
in the Senate after opportunity has been afforded for full and free 
discussion of the merits of a motion, measure, or other matter. The 
essential distinction between each of these four resolutions and the 
existing rule is found in their voting requirements to close debate. 
This is the crux of the question before us. How many votes shall be 
required to determine the question, “‘Is it the sense of the Senate that 
the debate shall be brought to a close?” 

Four alternative answers are submitted for our consideration of this 
basic question. The first answer is given by the existing rule XXII, as 
amended in 1949, which requires the votes of ‘‘two-thirds of the Sena- 
tors duly chosen and sworn,” i. e., 64 votes, to close debate. A second 
answer is that suggested by Senators Ives and Lodge in Senate Resolu- 
tion 52, that “the vote of a majority of the authorized membership 
of the Senate,” i. e., 49 votes, be required to close debate. A third 
answer is found in the late Senator Wherry’s resolution, Senate Reso- 
lution 203, that the votes of “two-thirds of the Senators present and 
voting” be required to bring debate to a close. The fourth answer is 
that proposed by Senators Morse and Humphrey in Senate Resolution 
41, that ‘‘a majority of those voting” be sufficient to terminate debate. 

The amendment (S. Res. 105) offered by Mr. Lehman and 10 other 
Senators combines 2 of the above procedures. It would require the 
approval of “two-thirds of those voting” to limit debate after a wait- 
ing period of 48 hours; and, alternatively, ‘‘a majority vote of those 
voting” to limit debate after a 15-day period of full and free debate. 

The problem before us, then, simply is: Of these four alternative 
voting requirements, which is likely to be most effective in promoting 
the common objective of all these cloture resolutions—the limitation 
of debate in the United States Senate. 

I suggest that the most reliable guide to the solution of this problem 
is to be found in the lessons of past experience. The history of the 
actual operation of rule XXII since 1917, when it was first adopted, 
offers a rational, pragmatic test of the effectiveness of each of these 
alternative methods of voting. ‘The effectiveness of the existing re- 
quirement of 64 votes to close debate, under the rule as amended in 
1949, was twice tested during 1950: first on May 19, 1950, and second 
on July 12, 1950. The 1949 rule failed both of these tests. On the 
first test, the vote was 52 to 32, 12 less than the required 64. On the 
second test, the vote was 55 to 33, 9 short of the required number. 

Between 1917 and 1949, 19 attempts were made in the Senate to 
invoke the cloture rule. Had 64 affirmative votes been required dur- 
ing that period to limit debate in the Senate, only 3 of those 19 at- 
tempts would have succeeded. 
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Thus, the lesson of history has been that the present rule, which 
requires the votes of two-thirds of the entire Senate to close debate, is 
the least effective of all the methods under consideration. It has not 
been successful once since its adoption in 1949; and it would have 
failed 16 out of 19 times had it been the rule from the beginning. 

How effective as a means of limiting debate in tlte Senate would the 
Ives-Lodge proposal be: to require 49 votes to close debate? Rule 
XXII has never required a constitutional majority to limit debate. 
But if that had been the requirement throughout the life of the rule, 
from 1917 to date, when 21 attempts were made to invoke cloture, the 
Ives-Lodge plan would have succeeded 9 times and failed 12 times to 
close debate in the Senate. Thus, the lesson of history has been that 
the Ives-Lodge proposal, had it been in effect since 1917, would 
have been three times as successful as the present rule in achieving its 
objective. 

How effective, in the cold light of history, would Senator Wherry’s 
plan be as a means of limiting Senate debate? The majority report 
now proposes to return to the old rule, which was in effect from 1917 
to 1949, and make it possible to limit debate ‘‘by two-thirds of the 
Senators present and voting.’”’ Nineteen attempts were made to 
invoke cloture in the Senate between 1917 and 1949; but only four 
of them succeeded in winning the approval of two-thirds of those 
voting, while fifteen efforts failed. Cloture has not been successfully 
invoked in the Senate since 1927. Nor would the proposal set forth 
in Senate Resolution 203 have been effective on either of the two 
occasions in 1950 when cloture votes were taken. Thus, the sug- 
gestion that the Senate return to the old 1917 rule, which had been a 
failure, holds no promise for the future. 

How effective, finally, in the light of historical experience, would be 
the Morse-Humphrey-Lehman proposal that the approval of a ‘ma- 
jority of those voting”’ be sufficient to limit debate? The Senate has 
had no experience with cloture by a simple majority of those present 
and voting. But if this had been the rule since 1917, it would have 
succeeded in closing debate 14 out of the 21 times when this was 
attempted. 

Thus, the lesson of history plainly is that, of the four types of voting 
requirements before us, cloture by a simple majority vote would be 
the most effective method of ending debate and preventing filibusters, 
which is the assumed objective of a cloture rule. 

This pragmatic test leads me to conclude that rule XXII should be 
amended so as to provide for cloture by the affirmative votes of a 
majority of those voting, after there has been an adequate opportunity 
for a full and relevant debate upon any measure, motion, or other 
matter. 

Moreover, I favor majority cloture for the Senate for several other 
reasons. First, it is the democratic method of making decisions. The 

central concept of democratic ideology is the doctrine of majority 
rule. Implicit in the Declaration of Inde ‘pendence and voiced by the 
founding fathers, this doctrine has been the essence of American 
politic al theory and practice for 160 years. 

Second, majority cloture will make for efficiency, reducing the hours 
and days of the Senate’s time that are now consumed by filibustering, 
a luxury the Senate can no longer afford in these dangerous days. 
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Third, majority cloture will make for economy by saving our pre- 
cious time, shortening the length of Senate sessions, helping us to 
keep abreast of the House of Representatives, and saving countless 
pages of the Congressional Record which now costs $82 a page to 
print. 

Fourth, majority cloture will, I believe, enhance the dignity of the 
Senate. Endless talk tends to bring not only the Senate, but the 
whole legislative process into disrepute. We must constantly strive 
to protect the good name of our political institutions and build a 
healthy public respect for Congress which is the world’s best, hope 
of representative government. Dilatory tactics undermine popular 
faith in our form of government. The times call for action, not for 
endless and irrelevant talk. If the legislative branch is being eclipsed 
by the executive branch, perhaps it is because we only talk while 
they act. 

I believe that we must practice democracy here at home if we 
expect to succeed in selling it abroad. Our failure to follow demo- 
cratic procedures in the citadel of democracy itself is exploited by 
our enemies abroad as proof of the hypocrisy of our pretensions. 

Rule XXII, as amended in 1949, makes it possible to stop a fili- 
buster on the approval of the Senate Journal and on motions to take 
up bills. But, by requiring the approval of 64 Senators to close 
debate, the new rule so stiffens the voting requirements as to make 
it more difficult than before to limit debate when it is designed not 
to instruct or persuade, but to prevent action. 

There are several reasons why I believe that the 1949 rule should 
be repealed. Under its operation it is almost impossible to bring to 
a vote legislation which a group of Members are willing to filibuster. 
The requirement of 64 affirmative votes to close debate in a body of 
96 members is undemocratic and un-American. Every absentee is 
a vote against cloture under the present rule. There are almost 
always a dozen or more absentees. The 1949 rule failed to limit de- 
bate on its first two trials in 1950. It denies the Senate its constitu- 
tional right to legislate on vital bills. It makes for legislative paralysis 
and _ self-stultification. Moreover, it freezes minority rule into the 
Senate rule book and frustrates the will of a majority of the Senate. 
The 1949 rule is less effective in limiting debate than the 1917 rule 
was, since it is harder to get 64 votes than two-thirds of those voting. 
Its adoption was a regressive step. Perhaps the chief defect of the 
present rule is that it outlaws cloture on proposals even to change the 
rules of the Senate, thus fastening the dead hand of the past upon the 
new membership of the future. 

For all these reasons, I favor the adoption of a simple majority cloture 
rule. 

Rosert C. HENDRICKSON. 
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INDIVIDUAL VIEWS OF MR. BENTON 


The time to end minority rule in the United States Senate is long 
overdue. Minority dictation in the Senate denies to each individual 
Member and to the State he represents the constitutional guaranty 
of equal representation. No democratic government organized as a 
republic such as ours should allow itself to be dictated to and abused 
by an unchecked minority. 

At a time when free institutions are exposed to world-wide attack, 
we who champion the democratic cause cannot allow the freedoms of 
democracy to be used to defeat the processes of democracy, either at 
home or abroad. 

Present rules of the Senate permit the privilege of debate, but make 
no reasonable provision for the right to vote. This was not the in- 
tention of the founders of our Republic nor of those who labored for 
effective cloture in 1917. 

Rules of procedure in a democratic body are not an end in them- 
selves. By definition they are established to permit the orderly 
conduct of business. The present Senate rules deny that very objec- 
tive. 

The Senate rule, which permits and encourages filibusters, needs 
amendment, but the proposal reported by the majority of the Com- 
mittee on Rules and Administration is not remotely adequate. It isa 
sham substitute. 

We, the minority of the Committee on Rules and Administration, 
propose Senate Resolution 105 as a substitute for Senate Resolution 
203 as amended and reported by the committee. Our substitute 
seeks to amend rule XXII so as to provide 

1) Cloture on any matter whatsoever may be invoked by the 
affirmative vote of two-thirds of those Senators present and voting. 
Cloture under this provision would be obtained under the same filing 
and waiting provisions as now apply in present rule XXII. The 
provision for debate time after invocation of cloture would remain 
the same as in the present rule. 

2) In the event of further delay, cloture on any matter whatsoever 
may be invoked by the affirmative vote of a majority of those Senators 
present and voting. Cloture under this provision would be obtained 
under the same filing provisions as now apply in present rule XXII. 
However, the waiting period for majority cloture would be 14 calendar 
days (exclusive of Sundays and legal holidays) after and exclusive of 
the date of filing. During the waiting period between filing and voting 
upon the petition, debate would be divided equally between the pro- 
ponents and opponents of the question and time available to, but not 
used by, either side would be yielded to the other side. 

(3) If cloture failed because of lack of votes under either of the 
above proposals, a later petition may be filed under the same or the 
Sn a provision. 

) Subsection 3 of rule XXII as amended in 1949—which prohibits 
wee use of rule XXII on matters affecting change of Senate rules 
would be eliminated. 

1] 
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THE PRESENT RULE XXII 


Senate rule XXIT as amended in 1949 provides for a limitation on 
debate to be invoked by the filing of a cloture petition signed by 16 
Members of the Senate, such petition to be voted upon 1 hour after 
the Senate convenes on the second calendar day after introduction. 
If two-thirds of the entire Senate membership (64 Senators) vote in 
the affirmative to bring debate to a close, debate would then be limited 
to 1 hour for each Senator before a vote on the question and on all 
amendments thereto could be taken. 

Subsection 3 of rule XXII prohibits any limitation of debate what- 
soever on any motion to consider any change in the standing rules of 
the Senate. 

Rule XXII thus places a premium on absenteeism by requiring a 
fixed number of affirmative votes (64). Those who must be away 
from the Senate on matters of grave national importance or illness are 
therefore automatically counted against the motion to limit debate. 
This rule thus offers those who want to duck responsibility an easy 
opportunity to support the negative—without having their vote on 
record—merely by staying away. 

A cloture rule which is not effective on controversial issues is 
useless. This is the time it is needed. The object of cloture is to 
permit the privilege of full and free debate and thereafter to insure to 
each Member his right to vote. There have been 21 votes on cloture 
petitions since the adoption of rule XXII in 1917. If the current 
requirement of two-thirds affirmative vote of the Senate membership 
had been in effect at all times since 1917, cloture would have been voted 
only three times. All three were in the 74-vear period between 1919 
and 1927. At no time during the 25-year period since 1927 have 
two-thirds of the Senators duly chosen and sworn (64 Senators) voted 
affirmative on the question of limiting debate. 

At no point does the United States Constitution require a.two-thirds 
vote of the entire Senate membership. Yet this is the requirement of 
the present rule XXII, which is simply a procedural rule of the 
Senate. The Constitution, however, does spell out some instances 
where two-thirds become significant. In all but one of these instances, 
the vote of merely two-thirds of a quorum is required—and not two- 
thirds of the Senate membership. These instances include impeach- 
ment, expulsion, overriding a veto, treaty ratification, and a proposal 
to amend the Constitution. Two-thirds of the Senate membership 
must be present when the Senate is called upon to elect a Vice President 
(under the twelfth amendment), but a majority vote of those present 
is sufficient to elect. The twelfth amendment also specifies a unique 
two-thirds quorum rule when the House is called upon te elect a 
President. 

Apart from such extraordinary and clearly defined circumstances, 
the Constitution establishes majority rule as the basic precept of 
congressional action. Majority rule was repeatedly and expressly 
affirmed in the deliberations of the Constitutional Convention. The 
founding fathers defeated several efforts to expand the exceptions to 
majority rule, and specifically rejected a proposal that the quorum 
for transaction of business be two-thirds instead of a majority of the 
membership. There is no conceivable justification for imposing a 
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two-thirds rule for limiting debate when the Constitution itself pre- 
scribes majority rule for enacting legislation. 

The spectacle of unlimited and irrelevant debate thus does not arise 
from the Constitution. It dates from unfortunate parliamentary 
precedent and tactics in subsequent years which culminated in the 
1872 ruling by the Presiding Officer that no Senator could be t:ken 
off his feet for irrelevancy in debate. The House of Representatives 
to this day has functioned under majority rule—with reasonable 
opportunity to debate but also with the constitutional right to vote. 

Proper revision of rule XXII, as we propose, would merely provide 
the limitation of debate which is general in most of our State legislative 
bodies. Indeed, many of the opponents of any change in this rule 
come from States where the legislatures do not allow unlimited debate. 
The typical procedure for limiting debate in the State legislatures is 
to move the previous question, which motion is carried by majority 
vote. Out of 95 State legislative bodies, 81 specifically authorize 
such motion, only 2 prohibit it, and 12 have no provision on the 
subject in their standing rules. 

Many times since 1917 a minority in the Senate of the United States 
has been able to deprive a majority of its right to vote. The filibuster 
has won out even over such large majorities as 52 to 31, 58 to 30, and 
55 to 33—which have supported debate limitation. 

We submit that no democratic government should allow itself to be 
the servant of a minority privilege to the exclusion of a majority 
right. Under such circumstances, abuse of the privilege of discussion 
by the minority undermines the fundamental of majority rule, upon 
which representative government and our own constitutional precepts 
traditionally rest. 


THE COMMITTEE’S PROPOSAL 


Senate Resolution 203 as amended and reported by the committee 
majority is not a significant advance toward limitation of debate in 
the Senate. 

(1) Senate Resolution 208 requires a vote ratio of two-thirds of those 

present, which has proved unsuccessful in stopping filibusters—Since 
1917 when rule XXII was originally promulgated, there have been 
21 votes taken on the question of limiting debate, and only 4 times 
have two-thirds of the Senators present voted to limit debate. On 
three of these four occasions the full two-thirds of the authorized 
membership of the Senate voted for cloture. Applying the commit- 
tee’s present proposal to past votes, no cloture petition would have 
been passed since 1927 despite the large majorities which have voted 
to end filibustering and start voting. Yet the majority of the Senate 
Committee on Rules and Administration now recommends only 
reenact the vote ratio which has proven unsuccessful. 
The chairman of the Senate Committee on Rules and Administra- 
tion, a careful student of the Senate rules, stated in the hearings, page 
248, with reference to the real differences between the requirements 
of two-thirds of those present and voting and two-thirds of the 
Senators chosen and sworn: 


I think that in any particular instance it would be rare when one rule or the 
other made any material difference 
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And further: 


Frankly I cannot get very much excited about the difference between the two 
limitations, as a practical matter. 
In reply to a statement that the change would not be a very big step 
forward, Senator Hayden further replied: 


[t would be a very short and unimportant one, as a matter of fact. 


Senator Russell, a strong opponent of any change in the present 
rule, in answer to the same general inquiries, told the committee, 
pages 258-259 of the hearings: 

I do not think it is such a substantial difference. I did not think so at the time. 
I thought that it might, in one of 15 or 20 cloture petitions, save advocates of free 
debate in the Senate from the imposition of cloture, but I do not consider it an 
earth-shaking difference * * *, 

Therefore, Mr. Chairman, I am at somewhat of a loss to understand why anyone 
would wish to change it from two-thirds of those chosen and sworn to two-thirds 
of those present and voting—why such person should be excited about it, because 
the rule has not failed as yet from their viewpoint * * * thereis nothing that 
has occurred since the adoption of the rule that shows that, even had it been 
adopted, as two-thirds of those voting it would have affected the cloture votes 
that have been taken since 1949. 


Senator Stennis, when he appeared before the committee to state his 
views as to the undesirability of changing the present rule on cloture, 
page 217 of the hearings, said: 

Now it turns out as a practical matter there is not much difference between 
two-thirds of the Senate, because on major matters you have a large attendance, 
that is my point. 

Senator Wherry, the author of Senate Resolution 203, stated on the 
floor of the Senate on March 17, 1949, when speaking for the adoption 
of the present rule: 

For their consideration I wish to address these remarks to those who believe in 
either a simple two-thirds cloture or a constitutional two-thirds cloture. I do 
not say it proves anything, but I do say that when some Senators are objecting to 
a two-thirds straight-across-the-line cloture, or a simple two-thirds cloture on 
proposed legislation, as compared to a two-thirds constitutional vote on cloture, 


it seems to me it would not make any difference in the case of most of the votes 
which have been had on cloture in the Senate. 


We agree with the foregoing. The difference between the two vot- 
ing requirements is of little significance. By the test of actual ex- 
perience in 21 votes on cloture since 1917, the difference would have 
affected the result in only 1 instance. 

(2) Senate Resolution 203 fails to repeal subsection 3 of rule XXII 
which bars any limitation of debate on further changes in the Senate 
rules.—Since Senate Resolution 203 itself makes only insignificant 
changes in rule XXII, continued adherence to subsection 3 stands as 
a bar against any changes in the rules which would significantly cur- 
tail filibusters against civil rights legislation. Subsection 3 remains 
as a constant tribute to the relatively small minority who are thus 
able to thwart the majority. 

(3) Senate Resolution 203 is further defective in delaying cloture for 
6% days even when voted by a two-thirds affirmative vote of those Senators 
present and voting.—Rule XXII now permits cloture in 2) days. At 
a time when a national emergency may require the most immediate 
possible action, the Senate is asked to put the welfare of the country 
into the hands of a small determined group of men for 1 week. A 
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majority no matter how large could not even vote to limit debate in 
less than 6 days, if more than three or four men wanted to hold up 
action. Under present ciremustances approval by the Senate of this 
proposal could prove the height of irresponsibility. 

Thus we are persuaded that to amend Senate rule XXII in the 
manner proposed in Senate Resolution 203, as amended, would be of 
little real gain in limiting debate and could prove a handicap in case 
of need for prompt ac tion. Further, we oppose the proposed change 
as a matter of prine iple: it purports to be an improvement, a new and 
better rule, a step forward, and it does not live up to these hopes and 
promises. 

THE FILIBUSTER 


The filibuster does not inform or educate, preserve freedom, or in 
any way lead to intelligent democratic action. The filibuster can re- 
duce the Senate to a helpless and useless liability to our Republic. 

The United States must win the minds and hearts of people through- 
out the world. The United States must encourage the creation of 
democratic governments. Yet the filibuster in our Senate often sab- 
otages our efforts to present a model example of democracy in action. 
It is a cancerous growth threatening the heart of our democratic 
process. It is a serious and ever-present obstacle to the fulfillment 
of our democratic objectives abroad. 

It is self-defeating to expend our labor and resources to build strong 
democracies throughout the world, and at the same time have a 
filibuster-tied Senate, the constitutional guardian of our foreign rela- 
tions, as a tragic exumple of American democracy in practice. In 
good faith, we cannot urge peoples of other nations to “do as we say, 
not as we do.” 

During the last session of the current Congress, we passed a defense 
bill calling for the expenditure of roughly $60 billion and for great 
sacrifices from all our citizens. We have passed bills for UMT and 
selective service which affect every family with young men and 
women. Yet at that same session, rule XXII permitted a small 
minority to deny to many millions of our citizens the constitutional 
rights which they are being called upon to defend with their property 
and their lives. 

This denial costs us immeasurably in cooperation and good-will 
abroad. It costs us cooperation that can hardly be calculated in 
dollars. We estimate that, were it possible so to calculate it, the sum 
would run into tens of billions of dollars. This and more must be 
spent to offset our folly. Here we have the United States international 
problem No. 1. For here, unlike the problem of the U.S. S. R., the 
responsibility is ours. 

Minority protection is an important principle in democracy, but 
this should not be confused with minority rule of the Senate, which 
the Constitution does not sanction. By means of the privilege of 
unlimited debate, minority rule is used to deny the civil rights of 
individuals and minorities which the Constitution expressly protects. 
Such is the totalitarian way. It is as out of place in free America as 
are all other totalitarian devices. 
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The situation even under the 1917 rule—which would be restored 
by Senate Resolution 203—was summed up as follows by Senator 
Vandenberg, President pro tempore, on August 2, 1948: 

ie 
* kK * 


in the final analysis, the Senate has no effective cloture rule at all. 
(The rules) still leave the Senate rightly or wrongly, at the mercy of 
unlimited debate ad infinitum. 

We believe in open and free debate and we adopt the position ex- 
pressed by President Woodrow Wilson: 

The Senate of the United States is the only legislative body in the world which 
cannot act when its majority is ready for action. The only remedy is that the 
rules of the Senate shall be altered that it can act. 


CIVIL RIGHTS 


American citizens are today being denied their constitutional rights 
because of their race, creed, color, or national origin. Both of the 
major political parties have pledged in their platforms to work for the 
prohibition of these unconstitutional denials. Crvil rights legislation 
cannot be brought before the Senate as long as the present rule XXII 
permits a few determined men to prolong debate. This is not a 
matter of hasty legislation, but rather a long history of strangulation 
of civil rights bills supported by clear majorities of both Houses. 
The same would be true if Senate Resolution 203 were adopted. 
Here is the road block to civil rights legislation. The filibuster 
simply give a Senate minority the equivalent of majority voting 
strength. The human misery and injustices which result from dis- 
crimination now make a mockery of the Bill of Rights. The great 
majority of the people of the world have skins which are not white 
and religions which are different from those of most Americans. We 
jeopardize the friendship of these people by denying their American 
counterparts the rights by law to vote, to employment, and to pro- 
tection against lyne hing. 


EFFECTIVE CLOTURE 


We favor Senate Resolution 105. This would give the Senate a 
means by which it could operate effectively in an emergency, where 
time was of the essence, and also permit it to follow a procedure to 
handle needed legislation other than that of urgent character where 
time need not be calculated in terms of hours. 

In Senate Resolution 105 we propose that in the face of any grave 
national emergency two-thirds of the Senators present and voting 
should be able to limit debate in 48 hours. 

We propose that a majority of the Senators present and voting be 
able to limit debate on any question whatsoever after almost three 
legislative weeks of discussion. After 3 weeks, Senators should face 
up to the issues and cast their votes on the record. They should not 
be permitted to determine public policy by filibustering or by threats 
of filibustering. 

Senate Resolution 105 embodies these principles. It assures free 
debate. It safeguards against hasty action. It allows ample time 
for the country to react and make its will well known to its represent- 
atives. It then permits the will of the majority, the true democratic 
process, to pre vail. 
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SUBSECTION 3 OF RULE XXII 


Subsection 3 of rule XXII should not be allowed to bind this Senate 
and all future Senates by perpetuating the right to filibuster against 
any motion to change any rule of the Senate. Such a right, written 
into the rules only in 1949 and in spite of the warning and protest of 
Vice President Barkley, violates the great tradition which the Senate 
has always followed. We deny the right of any past Senate so to tie 
the hands of this or any future Senate. The Senate by acquiescence 
accepts the rules of each previous Senate as the rules of the current 
Senate, but nowhere in such a procedure can there be found any 
excuse for the gag rule which subsection 3 imposes. 

Many compelling arguments were presented to the committee in 
support of majority cloture at any and all times. The hearings have 
been printed and we recommend their study to our colleagues in the 
Senate. 

SENATE RESOLUTION 105 


Following is the full text of the resolution recommended by the 
undersigned members of the Committee on Rules and Administration: 


IN THE SENATE OF THE UNITED STATES 
Marcu 22 (legislative dav, Marcu 16), 1951 


Mr. LexnMan (for himself, Mr. Murray, Mr. Magnuson, Mr. NEEty, Mr. 
Dovaetuas, Mr. Humpurey, Mr. GREEN, Mr. Benton, Mr. Pastore, Mr. Me- 
Mauwon, and Mr. Kitcore) submitted the following resolution; which was 
referred to the Committee on Rules and Administration 


RESOLUTION 


Resolved, That (a) subsection 2 of rule XXII of the Standing Rules of the 
Senate, relating to cloture, is amended to read as follows 

“2. If at any time, notwithstanding the provisions of rule III or rule VI or 
any other rule of the Senate, a motion, signed by sixteen Senators, to bring to a 
close the debate upon any measure, motion, or other matter pending before the 
Senate, or the unfinished business, is presented to the Senate pursuant to this 
subsection, the Presiding Officer shall at once state the motion to the Senate, 
and one hour after the Senate meets on the following calendar day but one, he 
shall lay the motion before the Senate and direct that the Secretary call the roll, 
and, upon the ascertainment that a quorum is present, the Presiding Officer shall, 
without debate, submit to the Senate by a yea-and-nay vote the question: 

‘Ts it the sense of the Senate that the debate shall be brought to a close?’ 

“And if that question shall be decided in the affirmative by a two-thirds vote 
of those voting, then said measure, motion, or other matter pending before t 
Senate, or the unfinished business, shall be the unfinished business to the exclusion 
of all other business until disposed of. 

“Thereafter no Senator shall be entitled to speak in all more than one hour 
on the measure, motion, or other matter pending before the Senate, or the un- 
finished business, the amendments thereto, and motions affecting the same, and 
it shall be the duty of the Presiding Officer to keep the time of each Senator who 
speaks. Except by unanimous consent, no amendment shall be in’ order after 
the vote to bring the debate to a close, unless the same has been presented and 
read prior to that time. No dilatory motion, or dilatory amendment, or amend- 
ment not germane shall be in order. Points of order, including questions of 
relevancy, and appeals from the decision of the Presiding Officer, shall be decided 
without debate.” 

(b) Subsection 3 of rule XXII of the Standing Rules of the Senate relating to 
cloture, is amended to read as follows: 

3. If at any time, notwithstanding the provisions of rule III or rule VI or 
any other rule of the Senate, a motion, signed bv sixteen Senators, to bring to 
a close the debate upon any measure, motion or other matter pending before the 
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Senate, or the unfinished business, is presented to the Senate pursuant to this 
subsection, the Presiding Officer shall at once state the motion to the Senate, and 
one hour after the Senate meets on the fourteenth calendar day thereafter (exclu- 
sive of Sundays and legal holidays), he sHall lay the ‘motion before the Sénate 
and direct that the Secretary call the roll, and upon the ascertainment that a 
quorum is present, the Presiding Officer shall without further debate, submit to 
the Senate by a yea-and-nay vote the question: 

‘“* «Ts it the sense of the Senate that the debate shall be brought to a close?’ 

“During the period intervening between the statement of the motion to bring 
debate to a close and the taking of the vote thereon, the time for general debate 
on such motion shall be equally divided between the proponents and the opponents 
thereof, and shall be controlled by one Senator designated by the Presiding Officer 
to control such time for the proponents and one Senator designated by the Pre- 
siding Officer to control such time for the opponents. Time available to, but not 
used by either such side, shall be yielded to the other side. 

“Tf the question so submitted on the motion to bring debate to a close shall be 
decided in the affirmative by a majority vote of those voting, then said measure, 
motion, or other matter pending before the Senate, or the unfinished business, 
shall be the unfinished business to the exclusion of all other business until dis- 
posed of. 

‘Thereafter no Senator shall be entitled to speak in all more than one hour on 
the measure, motion, or other matter pending before the Senate, or the un- 
finished business, the amendments thereto, and motions affecting the same, and 
it shall be the duty of the Presiding Officer to keep the time of each Senator who 
speaks. Except by unanimous consent, no amendment shall be in order after the 
vote to bring the debate to a close, unless the same has been presented and read 
prior to that time. No dilatory motion, or dilatory amendment, or amendment 
not germane shall be in order. Points of order, including questions of relevancy, 
and appeals from the decision of the Presiding Officer, shall be decided without 
debate.” 


WILutiAM BENTON. 
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